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EXPERT METHODOLOGY

Preparing the Digital Forensics Expert File
for Rule 702, Daubert and Frye Scrutiny
A digital forensics opinion traced from conclusion to artifact to method is prepared for the reliability
showing amended Rule 702 asks of it and for a general acceptance challenge in Frye states. Build
the expert file to that standard from the first day, then call (800) 868-8189 at any hour.
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By Joseph Caruso, Founder, CEO and CTO, Global Digital Forensics

How Amended Rule 702 Raised the Bar for Technical Experts
Following the recent amendments to Federal Rule of Evidence 702, federal judges across the country are
exercising their gatekeeping authority with heightened rigor, requiring proponents of expert testimony to
demonstrate by a preponderance of the evidence not only that the expert used reliable principles and
methods, but that the expert opinion reflects a reliable application of those methods to the specific facts of the
case. In jurisdictions that follow the Frye general acceptance standard, such as New York State courts,
opposing counsel similarly scrutinize novel digital extraction techniques and unvalidated software outputs. An
expert who verifies the underlying artifacts behind a commercial forensic tool's automated summary is
prepared for a pre trial motion to exclude.

Building a Defensible Opinion to Source Record
When Global Digital Forensics is retained by litigation counsel to perform a digital examination or rebut an
opposing expert report, we construct every technical file from day one to meet Daubert and Frye challenges.
Every conclusion in our written expert reports is anchored to an explicit opinion to source matrix that
documents the cryptographic SHA-256 hashes of the preserved containers, the exact software versions and
manual validation checks performed, and the specific system artifacts supporting each chronological event.
Just as importantly, our examiners systematically test alternative explanations, such as timezone offset shifts,
operating system background tasks or cloud sync delays, and address opposing cross examination themes
before deposition begins.

The Text of Rule 702 After the 2023 Amendment
The amendment effective December 1, 2023 rewrote the preamble of the rule. Expert testimony is admissible
only “if the proponent demonstrates to the court that it is more likely than not” that the four reliability conditions
are met (Federal Rule of Evidence 702). Subdivision (d) was revised to require that “the expert's opinion
reflects a reliable application of the principles and methods to the facts of the case.” The advisory committee
explained that the change corrected decisions treating the sufficiency of an expert's basis and the application
of method as questions of weight for the jury rather than admissibility for the court.
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For a digital forensics expert the four conditions translate into concrete requirements. The testimony must help
the trier of fact, which means explaining what the artifacts show rather than reciting tool output. It must rest on
sufficient facts or data, which means the examiner preserved and examined the sources that bear on the
question rather than a convenient subset. It must be the product of reliable principles and methods, which
means validated tools, documented procedures and recognized references such as NIST Special Publication
800-86. And the application must be reliable, which means the examiner tested alternative explanations and
kept each inference within the artifact's scope.

The practical effect is that the court is now asked to look at how the expert got from data to opinion, and a file
that shows that path is what carries the opinion, whatever the examiner's credentials. We build every report
around an opinion to source matrix for that reason, and our companion guide on evidence that survives cross
examination describes how the underlying record is preserved so the matrix has something to point to. The
two documents describe one method seen from the preservation end and from the courtroom end.

Rule 26: Discoverable and Protected Parts of the Expert File
The content of a testifying expert's report is set by Rule 26(a)(2)(B), which requires “a complete statement of
all opinions the witness will express and the basis and reasons for them,” together with the facts or data
considered, exhibits, qualifications, a list of prior testimony and the compensation arrangement (Federal Rule
of Civil Procedure 26). Each opinion offered at trial belongs in the report, so we write reports that state every
opinion the examiner will offer, including the opinions about how far the record reaches, because those are
often the opinions that matter most to the court.

Rule 26(b)(4) protects draft reports and most communications between counsel and a reporting expert, with
three exceptions: communications about compensation, facts or data counsel provided that the expert
considered, and assumptions counsel provided that the expert relied on. We maintain a disclosed materials
log from the first day of the engagement that records every item received from counsel and whether it was
considered, so the exception categories can be answered precisely at deposition while the protected work
stays protected. Before anything is transmitted, we discuss with counsel which materials would fall under the
second exception.

State court rules vary in how they treat drafts and counsel communications. New York's rule, CPLR 3101(d)(1)
(i), requires disclosure in reasonable detail of the subject matter, the facts and opinions, the qualifications and
a summary of the grounds for each opinion rather than a full written report, and protection for drafts and
counsel communications turns on the state's own rules, which changes how the file is kept. We ask counsel at
the outset which rules govern so the file is built to the stricter standard where necessary. The expert witness
page describes the engagement structure that supports this, and the New York office at (212) 561-5860
handles matters in that state's courts. Knowing the rule before the first email is sent protects the privilege
counsel expects.
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General Acceptance and Tool Validation in Frye Jurisdictions
In jurisdictions that follow Frye, including New York, the question is whether the methods and techniques the
expert used are generally accepted as reliable in the relevant scientific community. For digital forensics that
question usually attaches to the tool and the technique rather than to the discipline, which is well established.
A commercial forensic suite parsing a Windows registry is uncontroversial. A novel method for recovering
deleted messages from a chat application's cache, or an artificial intelligence based detector producing a
probability that a video is synthetic, invites a Frye hearing because the community has not settled on its
reliability.

Our practice addresses general acceptance with validation rather than assertion. Tools are run against known
data sets where the correct answer is established, results are confirmed with a second tool or manual parsing
of the underlying data, and the versions, settings and validation outcomes are recorded. Where a technique is
new, the report explains the underlying principle, the testing performed and the published literature, and it
states the technique's scope plainly. A Frye court is more receptive to an examiner who identifies the
boundaries of a method than to one who presents it as settled.

Counsel facing an opposing expert in a Frye jurisdiction should look for the gap between the tool's output and
the opinion drawn from it. The tool may be generally accepted while the inference is not, and that distinction is
often where the hearing is won. Our media authentication page describes one area where this gap is
common, and our guide to authenticating questioned media explains why media authentication rests on a
documented examination. The rebuttal usually centers on the distance between the tool's output and the
opinion drawn from it, and showing that distance in plain terms is what a Frye hearing is for.

From Retention to Testimony: How the Expert Engagement Runs
The engagement begins with a conflict check and a scoping conversation in which counsel describes the
propositions at issue and the examiner describes what the available sources could show. We decide together
whether the role is consulting, testifying or both, because the file is kept differently for each, and settling the
role at the start keeps the file to the right standard for protected material. A written proposal follows, naming
the sources, the questions and the deliverable, so both sides know the boundaries of the work before it
begins.

The examination phase produces the opinion to source matrix. Every proposition counsel asked about is listed
with the artifacts examined, the tools and versions used, the validation performed, the alternative explanations
tested and the conclusion reached, including any point where the record calls for a further source. Counsel
sees the matrix before the report is drafted, which lets counsel decide which opinions to disclose and whether
further sources are needed, within the limits Rule 26 places on counsel's involvement in the substance of the
opinions. The matrix also keeps every opinion matched to what the record shows.

The report, deposition and hearing follow from the matrix. The report states each opinion with its basis and
reasons. Deposition preparation walks the examiner through the predictable challenges: custody, tool
reliability, alternative explanations, materials considered and the scope of each artifact. At a Rule 702 or Frye
hearing the examiner explains the method to the court in plain language. Since 1992 our examiners have
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testified in federal and state courts, and the Rogers v. BNSF Railway case study describes one matter in
which the records analysis reached a jury. Each stage draws on the same matrix, so the testimony matches
the report.

Auditing Opposing Expert Reports for Methodological Flaws
If you are facing an opposing digital forensics report that leaps from an isolated timestamp to a sweeping
accusation of misconduct, our testifying experts can audit their technical disclosure, expose unvalidated
assumptions and draft incisive deposition questions for your trial team. Our companion guide on digital
evidence that withstands cross examination explains how the record is built from the first day of preservation.

Call Global Digital Forensics at (800) 868-8189 to discuss your Rule 702 strategy with a senior forensic
examiner. The initial consultation is free.

The Expert File by Discoverability and Standard
The guide turns on where the tool's output ends and the opinion begins, and on what a testifying expert must
disclose. This table sorts the parts of the expert file by whether they are discoverable, protected or required,
and notes the standard that governs each, so counsel can keep the file to the stricter rule where a Frye
jurisdiction demands it. Read the discoverability column before the first email is sent to the examiner, because
a draft protected in one court may be reachable in another.

Components of the testifying expert file, their status under Rule 26 and the reliability standard each serves.

File component Status under Rule 26 Standard it serves

Final written report Disclosed under 26(a)(2)(B) States every opinion with its basis and reasons

Facts or data

counsel provided

Discoverable under 26(b)(4)
exception

Shows what the opinion considered

Assumptions

counsel supplied

Discoverable under 26(b)(4)
exception

Shows what the opinion relied on

Draft reports Protected in federal practice May be reachable in some state courts

Opinion to source

matrix

Working basis for the report Rule 702 reliable application to the facts

Tool versions and

validation records

Produced on request Reliable principles and methods, general acceptance under
Frye

Alternative

explanations tested

Recorded in the examiner notes Rule 702 reliable application

The Rogers v. BNSF Railway case study describes records analysis that reached the first biometric privacy
class action tried to a jury, where a reconstructed and normalized account of the system data was presented
under scrutiny.
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How to Begin and What Happens on the First Call
Come with the procedural posture, the governing standard if known, the expert disclosure deadlines, the
propositions the expert may be asked to address, the sources that exist and where they are, and any
opposing expert report already served. The examiner asks what the dispute concerns, what the digital record
is expected to show, what has been preserved and how, whether the role is consulting or testifying, and which
rules of procedure and evidence govern. The conversation produces a conflict check and a written proposal
that names the sources, the examinations, the deliverable and the timing drivers tied to the court's schedule.
The initial consultation is free. Call (800) 868-8189 at any hour, or request a scheduled call through the
contact page.

Technical References and Further Reading
Primary sources and provider documentation behind this guide: U.S. Courts' current Federal Rules of
Evidence.

Authorities cited in this guide: Federal Rule of Evidence 702. Supplies the amended text effective December
1, 2023 that is quoted in the guide, current text at Cornell LII. Federal Rule of Civil Procedure 26. Establishes
expert report content under 26(a)(2)(B) and the protections and exceptions in 26(b)(4), current text at Cornell
LII. NIST SP 800-86, Guide to Integrating Forensic Techniques into Incident Response. Establishes the
recognized methodology reference cited as a reliable principles and methods source, final publication August
2006. United States Courts, current Federal Rules of Evidence. Official publication of the rules and committee
notes, including the 2023 amendment to Rule 702, consulted October 2026.

FREQUENTLY ASKED

Questions Counsel and
Security Leaders Ask
About Expert Methodology

What changed in Federal Rule of Evidence 702 in 2023?

Two things. The rule now states expressly that the proponent must demonstrate to the court that it is more
likely than not that the reliability requirements are met, placing the burden and the gatekeeping role squarely
with the judge. And subdivision (d) now requires that the opinion reflect a reliable application of the methods to
the facts, rather than merely that the expert applied methods reliably. The committee note says the
amendment corrects courts that treated these as weight questions for the jury.

Does Frye still apply to digital evidence in New York state courts?

New York state courts continue to apply the Frye general acceptance standard, and the question for digital
forensics is usually whether the specific technique or tool is generally accepted rather than whether the
discipline is. Established tools parsing established artifacts rarely draw a hearing. Novel recovery techniques
and automated artificial intelligence detectors can. We prepare for that possibility by validating methods
against known data and documenting the testing, and we ask counsel at the outset which standard governs.
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Web Addresses for the Sources Cited
1. Federal Rule of Evidence 702: https://www.law.cornell.edu/rules/fre/rule_702

2. Federal Rule of Civil Procedure 26: https://www.law.cornell.edu/rules/frcp/rule_26

3. CPLR 3101(d)(1)(i): https://www.nysenate.gov/legislation/laws/CVP/3101
4. U.S. Courts' current Federal Rules of Evidence: https://www.uscourts.gov/forms-rules/current-rules-practice-procedure/federal-

rules-evidence

5. NIST SP 800-86, Guide to Integrating Forensic Techniques into Incident Response: https://csrc.nist.gov/pubs/sp/800/86/final

Start With a Free Consultation
The initial consultation is free, and requests are handled in confidence. On the first call a senior member
of our team listens to the question you need answered, identifies the records and systems involved, and
recommends the next step.

Call (800) 868-8189, answered 24/7, request a consultation at evestigate.com/contact, or email
info@evestigate.com.

Can the output of a commercial forensic tool be challenged?

Yes, and it should be expected. Opposing counsel can ask what version was used, how it was validated,
whether its parsing of a particular artifact has known errors and whether the examiner verified the output
independently. An examiner who recorded the version, tested it against known data, confirmed material
findings with a second tool or manual parsing and understood the artifact's structure has strong answers to
each, and that is how we work.

What should a digital forensics expert report contain?

Under Rule 26(a)(2)(B) it must state every opinion the expert will offer and the basis and reasons for each, the
facts or data considered, exhibits to be used, the expert's qualifications and prior testimony and the
compensation arrangement. In our practice it also contains an opinion to source matrix tying each conclusion
to specific artifacts, tool versions and validation steps, the alternative explanations tested, and a plain
statement of how far the record reaches, because completeness is what carries a report through cross
examination.

How early in a matter should counsel retain a forensic expert?

Before preservation decisions are made, if possible. The expert can shape the ESI protocol, identify the
sources that will matter, advise on acquisition methods that support later certification and keep collection
forensic so authentication is supported from the start. An expert retained early also shapes the record the
opinions draw on. Timing also affects the Rule 26 disclosure schedule and whether a consulting role should
precede a testifying one. The initial consultation is free and clarifies those choices.

Reviewed by Joseph Caruso, Founder, CEO and CTO, CISSP. Last reviewed October 31, 2026.
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